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DECISION

9LYS o

MATTER OF: Relocation Assistance to persons displacéd prior to
» award of Federal grant

DIGEST: 1. Right of displaced persons to assistance pursuant to
section 210 of Uniform Relocation Assistance and. Real
Property Acquisition Policies Act of 1970 is not limited
to cases where displacement occurs after commitment of
Federal assistance. -

2. Assistance pursuant to section 210 of the Uniform Relo-
cation Assistance and Real Property Acquisition Policies
Act must be provided to those displaced after January 2,
1971, from site which at time of acquisition was planned
as site of federally assisted waste treatment facility.

This decision to the Administrator of the Environmental Protection
Agency (EPA) is in response to a request by the Assistant Administrator -
for Planning and Management, EPA, for our opinion concerning the applica-
tion of the Uniform Relocation Assistance and Real Property Acquisition

- Policies Act of 1970 (Relocation Act), 42 U.S5.C. §§ 4601-4655 (1970),
in situations where land acquisition and consequent displacement of ‘
occupants of the site occur before the award of a waste treatment facil-
ity grant by EPA. Since the resoclution of the issues raised is pertinent
to grant programs of other Federal agencies, we have obtained the views

~ of the Department of Tramsportation, the Department of Housing and Urban
Development, the Department of the Army and the. General Services Admin-
istration. Generally these agencies addressed the particular proce-
dures of their own grant programs, which indicates the need to formulate
Relocation Act assistance requirements on the facts of each case.

Pursuant to title II of the Federal Water Pollution Control Act
(FWPCA), as amended, 33 U.S.C. §§ 1281 et seq. (Supp. III, 1973), the
Administrator makes grants, usually to municipalities, for the construc-
tion of publicly owned waste treatment works meeting various conditions
set forth in the FWPCA and implementing regulatioms, 40 C.F.R. §§ 35.900-
35.960 (1974). Applications are made originally to State water pollution
control agencies (State agencies) that recommend which municipalities

" should receive grants from available funds, and how the awards will be
timed, through a priority rating system. 40 C.F.R. § 35.915 (1974).
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 .EPA znvards grants, in accordance with the State's priorities, directly
to nunicipalities. 33 U.S.C. § 1285 (1970); 40 C.T.R. § 35.910-1 (1974).

The authority of the Adminfstrator to mske waste treatment grants is
limited by section 210 of the Relocation Act, 42 U.S C. § 4630 (1970),
vhich provides that:

"Hotwithstanding any other law, the head of a Federal
agency shall not approve any grant to, or comtract or agree-
ment with, a State zgency, under which Federal financial
aesistance will be available to psy all or part of the cost

" of any progran or project which will resuit in the displace~
ment of any persca cun or after January 2, 1971, unless hLe
receives satisfactory assursnces f£rom such State agency
‘that—— '

_ (1) fair and reasonable relocation payments and
assistance shall be provided to or for displaced persons,
a8 are requirad to be provided by a Federal agancy under
sactions 4622, 4623, and 4624 of this title;.

#(2) rclocation asaistance programs offering the ser—
vices described in-section 4625 of this title saall be
provided to such displaced persong;

, %(3) within a reasonable period of time prior to dis-
" placement, decent, safe, and sanitsry replacement dwellingse
will be available to displaced persons in sccordance with

gection 4625(c)(3) of this title.",

As a subdivigion of a State, a municipality falls within the term:''State

“agency" es defined in section 101(3) of the Relocation Act, 42 U.S.C.
§ 4601(3) (1970). With certain limitations, the costs of the required .

relocation services are reinmbursed by EPA to the grantee. 42 U.S5.C.
§ 4631 (1970). A “displaced person” is defined in § 101(6) of tha

-_Relocation Act ag:

"« % & zny person who, on or after Januvary 2, 1971,
moves from real preperty, or moves his personal property from
real property, as a result of the acquisition of such rcal
- property, ia whole or inm part, or =5 the result of the _
written order of the acquiring egency to vacate real property, -
for & program or projecct undertzken by a Federal agency, or
with Federal financial assistance * » #*,%
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‘Tha requirements of section 210 of the Belocation Act are clearly
. applicable when persons ares displaced by a municipality after award of
8 FWPCA vaste treatment grant. However, as the Assistant Administrator
states, s nunleipallty may find it advantageous to acquire land for =
project before award of a grant or even before submission of a grant )
application. The Assistant Administrator peints out that if the Reloca-
tion Act is applicable to such preaward acquizition or displacenment, . ;
municipalities should be so advised, because benefits will be fully aad
... effectively available only 1f offered at or before the time of acquisi-
tion or displacement. He reports that municipalities have in fact asked
the EPA when they muat make relocation paymentg to remain eligible for
grants, and vhether, if payments are mada, they nay expect reimbursement
when they do receive a grant. .

‘The first question presented, therefore, is whether the Relocation
Act requires that benefits thereunder be extended to displaced persons
prior to Federal commitment of asaistance to the project in questicn.
Secondly, 1f, as EPA contends, the Act does so require, 1t is neccessary
to determine what criterla pay be used to deternine eligibility for
Ralocation Act benefits where no commitment of Federal financial assis— -
tance has yect been made. The Assistant Administrator offers the follewing
list of criteria, one of which, in the view of EPA, nust be chogen as

~m  controlling the applicability of the Relocation Act to the EPA waste
= treatment works comstrucilon progrems

"{a) All situations where there was displacenment
" after January 1, 1971, from a site which the municipality
" planned to use as tha site of a epecific future project,
and where—— .

"(1) prior to displacement, the municipality's
grant applicaticn eovering thes project site hes been
received by.the Federal government; or

"(2) prior to displacement, the municipality's
grant application covering the site has been forwarded
to soma intermediate entity (such as the State water
polluticn contrxol agemcy), whether or not the Federal
governmaent has yet received it, or where (1) above
appliaa' or

"(3) prior to displacement, ths municipality has
taken some gteps required by .Federal or State law or
regulation to presarve the eligibility of the project
or the project site for a possible future Federal grsnt,
or whera (1) or (2) sbove applies.
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s “(b) All situations where there was displacement after
January 1, 1971, from a site which, prior to displacement, was
planned as the site of a specific future project, and where
Federal grant assistance for such project on such site is
later sought.

“(c) All situations vhere there was displacement after
- January 1, 1971, from land which is eventually proposed as the
site of a Federally-assisted project."

We agree vith FPA that benefits under the Relocation Act are not

intended to be limited strictly to cases where displacement takes place after
the commitment of Federal finencial assistance. The language of the statute
is suscaptible of either comstruction. Hewever, the legislative history '
of the Relocation Act evinces a congressional intention that the Act be
liberally construsd and that, -at least in some cezes, yalocation bc1efits
are to be azvailable before the ectual cormituent of Federal financisl
essistance, Thus, the licuse report accompanying the draft bill, 5. 1,

. 9l1st Congress, states, rogarding the definition of a “displaced person,"
thatx _ .

. “The term 'displaced person' means sny perzon whe, on
< : or after tuc cffective date of the act, moves froa real
; property, or wowvas his personal property f£rom real property
: es. a result of the sequisition of euch real proparty, or as
s eme e~ the result of the written notice of the acquiring zgency or
‘ “any other authorirzed person te vacate such property, for a
program or project undertaken by s Federal agency, or by a
State agency with FPederal financisl assistance. If a person
woves as the result of cuch a notice to vacate, it makes no
difference whether or nct’ tn“ real property actually is
chuiIEde

amw
&

P £ ia immater;al whether the real property 1s acquired
beferc or after the effective date of the btill, or by Fedexel
or State agency; or whether Pederal funds contribute to the
cost of the real property. The controlling point ia that
tha real proparty nust be acquired for a Federal or Federal
financially essicted program or project, For cxzaple:

"(a) A number of State highway departments frequently
scquire rights—-of~wey for TFederal-aild highwaye (usually,
otuer than the Interastate System) with-nen-Federal {unds,
and seck Federal financial ‘gusistance oanly for the actual
conatruction work. ¥ersons required to wova from such rights—
~of-way ave recognized g3 displaced persons under the relocation
provisions of the Federal-aAid Highway Act of 1968 and this bill

- affirns thst principle.” H.R. Rep. Ho. 1656, S1st Cong., 2d Scss.
4 (19703 ,
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Kowever, wve find nothing speeifically helpful in the legislative
history concerning what eriteria shall zpply to determine at what stage
persons displaced prlor to thae comnmltment of Federal assistance must be
asaiated pursuent to gection 210. Tha language iteelf can reascnably be
read to linit assistence oaly to those displaced after the comnitment of
Federal assistance. Thus, “displaced persons' are those displaced as the
result of "a program or project undertoken ¥ % % with Federal financial
assistance" (section 101(6)), which zppears to say that those displaced
by a program undertaken vwithout a commitment of Federal assistance, even
if it 18 eventually obtained, are mot included. Similarly, heads of agen-
cies may not approve grants for pregrams which "will result in the dis-
placement of any person.” Section 210, (Czphzsis pupplicd.) However,
_the langucge is sufficiently embiguous for this reading not to be conclu-
sive, and in foct, a2 differcnt positicn was taken by the Court of Appeals
for the 9th Circuit in La Vaza Unida v. Volve, 337 F. Supp. 221 (H.D. Czalif.
1971): zif'd., 488 P. 24 552 (Bth Cir. 1973), cert denied, 409 U.S. 890
(1972). ' .

- After a close emamination of the highway conztruction grant procedures
dnvolved, the District Court ipm La RBaza Unida concluded that Beloecation Act
protectiona vould be ineffcctual uniess they rcached persons displaced:

- prior to applicatiion for Yederal essistance:

"% & % It dees little geod te shut the barn docrs after
all the horscs have run avay. If the federal statutes and. , :
o " regulations are to supply any protection at all it must be- oo e
" prior ts the tinme the residents have left and the deleterious
effects to the envircoment have taken place. All the pro—
tections that Congress sought to establish would be futile
gestures vere a state eble toignore the spirit (and letter)
of the various actg ond regulsticns until it actually receives
federal funds. Glven the realitiecs of actual higiway dis—
placement and construction, the statutes and regulatiocns
nust apply icmediately oxr their purpose will be frustrated."
337 F. Supp. at 231. (Footnotec cuitted.)

The court found, in the circumstznces of that esse, that the Relocation

-Act was appliceble upon Féderal "lecation aspproval,"” the initial action
necegsary to ¢ualify the project for Federal fundg, even though it was not
cextain vhether the 3tate would eventually request Federal finaneisl
gaaistance and if so vhether it would be granted. The Court noted that
gererally 6 to 8 years elapsed between the first and finsl stages of approval
for the granta involved. :

In effect, the Distrlict Court in La Raza Unida traced the grent epplica-
tion process back to its primary step—applicatica for 'location approval.”

'
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The application did not include a specific request for funds, but it did
request an agency determination which was required before a grant could
be awarded. It was held in effect that the Federal Highway Administratio
should not have granted location approval without having received the
assurances required by section 210 of the Relocation Act that the State
had provided for assistance to displaced persons. La Raza Unida, supra,
337 F. Supp. at 227, 231; 488 F.2d at 562. ‘

As EPA points out, there is no precise analogy between the procedure
for grant approval which was at issue in La Raza Unida, whereby the State
was required to seek preliminary approval from the Federal agency at
successive stages of planning a highway project, in advance of the sub-
mission of an application for Federal financial assistance, and the
procedure for waste treatment works established by EPA. However, under

the construction of the statute in La Raza Unida, which we believe to be

a reasonzble one, the applicant was required to give relocation assistance
to displaced persons prior to application for Federal funds. We believe
that the same reasoning applies to other forms of Federal assistance pro-
grams, such as the waste treatment works program of EPA. See H.R. Rep.
No. 1656, at 1, 2.

With regard to the specific question of when, in the preaward process,
the Relocation Act requirements should be made applicable to municipali-
ties seeking waste-water treatment facility grants, neither the decision
in La Raza Unida nor anything in the statute would appear to require that
relocation assistance be given by a State or municipality at the time of
displacement of persons from land if the land is not then intended to be
the site of a federally assisted project. But if the land was acquired
with the intention of using it for construction of a federally assisted

~ project, then EPA may not grant assistance to the municipality unless it

is satisfied that Relocation Act benefits have been and will be made avail-
able to displaced persons, as defined in the Act. That is, we conclude
that it most closely reflects the intention of the Act to require that

 Relocation Act benefits be available to those displaced after January 1,

1971, from any site which at the time of acquisition (or at any time
thereafter prior to actual displacement) was planned as the site of a
federally assisted waste treatment works facility.

EPA points out several problems which would accompany the adoption of
such a criterion. First, in the event that Federal assistance for a
particular project should ultimately not be granted, there would of course
be no basis for the municipality to recover a proportion of the costs of
relocation assistance already expended. We recognize that the risk tnat
they may bear the entire cost of relocation assistance may deter some

. municipalities from the early acquisition of land for a proposed project.

However, as EPA acknowledges, ''* * * there is no authority to make a grant
for relocation expenses alone.' Moreover, under the system whereby EPA
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makes allocations of funds to the States and the States datermine the
priority of wvarious projecte, 1t would appear that, through coordination
with the appropriate State agency, a municipality is in a good position
- to determine the likelihood that its application for a grant would be
" approved.

- In any event, the policy of the Act 18 that relocation beneflts are
to be provided to displaced persons, and that Federal assistance will not
be grinted to applicants vhich have not provided those benefits. Applica-
- tion of this policy entails, as an inevitable consequence, & degree of
risk for an applicant for Pederal assistance that the assictance, including
reimburserment of relocation costs, will not be granted.

For the sbove reasons, we would recommend that FPA promulgate regu~
lations providing that waste treatment works construction grants caunot
ba approved without a showing by the applicant that, at the time it
acquired land for the purpose of construction of cuch a project, it com-
plied with the provisions of the Relocation Act in providing relocatien
assistance to displaced persons. As EPA points cut, it will be necessary
to cstabllish by rogulation a method for deternmining whether or not a
particular acquisition was for the purpose of using the site for comstruc-
tion of & federally aosieted waste treatment works project.

g
i

A further related question raised in the letter concerns grant appli-
cations from municipalities which have already displaced persong or acquired

e eem oo property Without providing relocation benefits. - We aere asked for our advice-

on wiaich of several eapprecaches to this problenm would be prefersble. Specif-
ically, the Assistant Administrator suggests, EPA may (1) waive the impropri-
ety and allow use of the 2 cqu-reu property; (2) require the municipality to
attenpt to retroactively "cure" deficiencies by locating the affected per—-
sons and mgking payments or furnishing other assistance to the extent

. practicable; (3) deny the grant appiication; or (4) require the municipality
to acquire a different site for the project and to cowply with the Reloca-
tion Act requirements for that property. EPA is now, for the most part,
follouving the sccond alter nutive. '

Problems stemnming from failures of grant applications to tcet Reloca-

tion Act requiremcnts can be minimized by giving adequate notice of LPA's
policy to State ageccies and potential epplicants, and by expediting con-
sideration of this espect of gramt epplications received by EPA so that
ingubstantial deviations from the statutory requirements can be “cured."
With respect to tiie first siternative, wa are uot aware of any way. for the
Adninistrator to ''waive” failures to comply with the Relocatiom Act and
.avoid the mondate of gection 210 not to approve a grant without receiving
the required mesurances of relocation assistance. The fourth citernative,
to require a new site at wvhich thie Relocstion Act would be complied with,
as EPA points out, might be ifupossible and would mot help those displaced
‘at the first site.
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“The litetq} language of scction 210 of the Relocation Act would
appear to require that the grant zpplication ba denied, the -third

alternativa listed ebove, since section 210 apparently requires dis-

approval of grants where the ageney head 13 vot satisfied that relocation
assistance will be available prior to displaccment. However, the
Relocation Act is remedial legislation, to be construed liberally, and
its purpose is not served by denial of the grant application, with the
result that those displaced are left without any elain to assistance.

‘  Accordingly, it would appear to have been within the Adminis trator's

discretiecn to adopt the second altermative, requiring the nunicipality

to attempt to cure retroactively the fallure to comply in the acquisition
process with the Relccation Act, as ve are advised he has done. ¥here -
retroactive measures cammot achieve at least substantisl compliance with
the law, however, it appears to ug that the grant application must be
denied, )

R. F. Keller

Deputy Comptroller Cenersl
of the United States






